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Abstract

Author: Mark D. Ahner, COL, ARNG

Title: Can tge United States Army Adjust to the Endangered Species Act of
19737

Format: Individual Study Project

Date: 15 April 1992 Pages: 57 Classification: Unclassified

A dramatic shift in the public’s attitude towards environmental issues has occurred
in the past two decades. “Business as usual” now mandates that citizens, corporations,
and governmental agencies must incorporate environmental compliance and
protection into their respective ethics and conduct. The Endangered Species Act of
1973 (ESA) has significantly impacted the United States Army'’s ability to sustain its
readiness posture by restricting its training activities. The findings, recommendations,
and conclusions contained in this study project are supported by official documents
and publications, oral interviews, and a survey. A review of the military's
environmental responsibilities and current ESA issues on Army installations is
evaluated in the context of balancing future training requirements with the protection of
endangered species. Recommendations are made in anticipation of these future
requirements and constraints imposed upon Army commanders by the ESA. The
conclusions reflect a pessimistic yet realistic future for the Army in its attempt to
reconcile its training and environmental responsibilities. A policy trace of the ESA and
a survey of seiected Army War College students is appended.




introduction

Fort Bragg, home of the XVIII Airborne Corps and the 82nd Airborne Division, the
leading edge of our contingency force and the key to the Department of Defense’s
(DoD, see Appendix A for full list of abbreviations/acronyms) strategy of CONUS-
based force projection is now relegated to field training exercises no greater than
dismounted platoon level activities; compliance with the Red-Cockaded Woodpecker
(RCW), Picoides borealis, recovery plan precludes larger maneuvers.!

Criminal indictment of 3 DoD civilians at Fort Benning, Ga. on 28 January 1992 for
violation of the Endangered Species Act (ESA) in conjunction with forest
managements activities (destruction of RCW habitats) on the installation resulted in a
prospective prison sentence of 36 years and fines up to $650,000 for one of the
employees. 2

A newly-constructed 24 million multi-purpose Range Complex (MPRC) at the
Pohakuloa Training Area, Hawaii may never be used as a result of an environmental
impact statement (EIS) induced by a public lawsuit. A soon-to-be-listed (Category 1)
endangered plant species was discovered on the site, threatening any practical use of
the range. 3

Camp Gruber, Okiahoma, a National Guard installation that serves as a training
center for the Army’s Air Assault Course and a separate infantry brigade, must
complete a biological survey as part of an environmental assessment to determine the
extent of the American Burying Beetle, Nicrophorus americanus. Duri'ng an informal
consultation with the Fish and Wildlife Service (FWS), Guard officials identified a
potential conflict with proposed military construction plans and protection of the
beetle.4

Though vitally significant in themselves, these examples are not isolated, but




merely illustrative of a pervasive yet generally unacknowledged obstacle to the Army's
primary mission—‘training to fight, and if necessary fighting to win.”

The political, social, economic, and natural environments within which DoD exists
and functions are dynamic and the evolution of change is accelerating in an
unprecedented manner. Similarly, the national security and military strategies,
doctrine, equipment, and training requirements are in transition in this post-cold war
era.

The United States Army, currently and in the foreseeable future, faces incredible
changes, not the least of which is Secretary of Defense Cheney’s directive that DoD
be the federal leader in environmental compliance and protection. Notwithstanding the
enormous costs and constraints associated with numerous U.S. environmental laws,
the ESA is currently restricting the Army’s training and readiness posture to a greater
extent than other statutes. Its potential to further exacerbate training opportunities and
inhibit the Army’s ability to meet accepted standards of preparedness are enormous.
The Department's ability to meet these challenges, for a number of reasons, is
seriously constrained. Can we accomplish our military mission and comply with the
ESA? A realistic, honest, and thoughtful examination of this issue is not only prudent,
but critical in assessing the Army's role in the preservation of this nation’s security and

values.

Historical Perspective:
The Military and an Environmental Ethic

Recent, profound, and genuine concerns about our global and national
environment, both internal and external to military operations, have generated
impressive debate, controversy, and information of truly historic proportions. However,

even a cursory review of history illustrates that military activities have always been




intrinsically linked to man’s natural resources, due to the destructive nature inherent to
confiict. The Persian Gulf War vividly portrayed the desecration and frequently wanton
destruction of the air, land, and water resources of that region’s fragile ecosystem by
the combatants.

Citizens have begun to question the ethical and practical implications of military
exercises upon the natural environment, especially impacts to the flora and fauna by
ground forces. Legal and ethical constraints upon military forces, particularly land
forces, is not new or unique to the U.S. Army. An early admonition to military
commanders is found in the Old Testament where we are commanded not to use fruit
trees for military construction; only non-food producing trees are to be used.5 Plato
stated that Greeks “will not ravage the country or destroy the houses.” The first
comprehensive guidelines to limit damage to the environment by military forces was
presented by Hugo Grotius in The Law of War and Peacs, published in 1625.7 Prior to
World War Il, the German Army conducted large scale maneuver training in relatively
small areas and protected their natural environment. They intentionally conducted
maneuver on lands unsuited for agriculture and intensive forest management as well
as scheduling their operations in the fall to limit crop damage and soil erosion.
Agricultural tracts within training areas were used as obstacles to enhance realistic
training and dictate innovative tactical maneuver schemes. This environmentai
heritage, as any U.S. Army commander who has trained in Europe can attest, is very
much prevalent today, as extreme measures are taken to limit environmental damage
within training areas.

In 1978 The Enmod Convention required its signatories to agree “not to engage in
military or other hostile use of environmental modification techniques having
widespread, long-lasting or severe effects as the means of destruction, damage or
injury to any other State party.”8 Protocol (I) of the Geneva Convention of 12 August

1949 (entered into force on 7 December 1978) specifically requires combatants to limit




environmental destruction. It states that:

care should be taken in wartfare to protect the natural environment
against widespread, long-term, and severe damage. This protection
includes a prohibition of the use of methods or means of warfare which
are intended or may be expected to cause such damage to the natural
environment &nd thereby to prejudice the heaith or survival of the
population. Attacks against the natural environment by way of reprisals
are prohibited.®

These arguments are primarily utilitarian and significant latitude is still available to
military commanders; however convincing arguments are now being proffered that
claim our environment deserves protection for its inherent worth. In contrast to
utilitarian worth, that is, value related to persons affected by military decisions, the
inherent argument implies that the environment is valuable in its own right, irrespective
of its value or worth to human beings. Merrit Drucker, as a philosophy instructor at the
United States Military Academy, makes a compeliing case for the inherent value
approach utilizing a logical extension of our protection of endangered species to
support this proposition. Drucker says:

Endangered species are generally considered to have great value. This
value is not completely extrinsic. Think about our attempts to save the
California condor, the American chestnut sea turties, or the humpback
whale. Why do we do this? It is certainly not a pure utilitarian argument
that marshals thousands of people and millions of dollars to save a
species that few have ever seen and that will have little or no input on the

quality of their lives. We must want to save species for their inherent
worth.10

Further he deduces that since endangered species have inherent worth, then all

species are inherently valuable as is the environment that sustains them.




Similarly, LTC Kent Butts, a Strategic Analyst at the U.S. Army War College, states:
Environmental protection and compliance with environmental laws are
now a fact of America’s political culture.!

Few military leaders can argue against the merits of environmental protection and
compliance that the public, through their elected representatives, has mandated. Yet,
progressively restrictive environmental regulations are definitely impacting the Army
and neither reluctance to adjust nor mere tolerance of environmental laws will suffice.
A review and insightful reflection upon attitudes, laws, and our involvement with
protection of plant and animal species is of special interest due to its complexity,
potential for enormous resource expenditures, and profound implications on the
Army's ability to maintain and sustain a force trained to fight and prepared to win in the
event of conflict.

World-wide estimates of the number of existing plant and animal species vary
anywhere from 5 million to 100 million and only a fraction (1.7 million) have been
identified.12 The rate at which they are becoming extinct is therefore also quite
subjective with as many as 150 species being lost daily or a quarter of the total
projected to be extinct within the next 50 years. Historically, mass extinctions due to
cataclysmic natural events were not uncommon, but today population demands,
poverty, waste, and pollution are the primary agents of destruction in the global
perspective. Testimony before congressional committees in the early 1970's
presented evidence that habitat destruction and hunting were the primary reasons for
the demise of species in this country.!® Previous legislation (Endangered Species
Preservation Act of 1966 and the Endangered Species Conservation Act of 1969)
proved inadequate and each year a species was disappearing. Deficiencies in
previous legislation were corrected with the passage of the Endangered Species Act
of 1973 which was signed into public law (PL 93-205) by President Richard M. Nixon

on 28 December 1973. Little fanfare or attention was devoted to the signing as Nixon




was immersed in the Watergate scandal at the time. This legislation was considered
the vanguard of enlightened environmental responsibility among the numerous
environmental statutes enacted in the mid-1970’s. The near unanimity expressed by
Congress and the Nixon administration attests to its overwhelming support by the
American public, but the intent of Congress in 1973 was challenged by the federal
government in 1978. In the infamous “snail darter” case, a small fish on the
endangered list, was found in the Little Tennessee River and its habitat and
consequently its existence was jeopardized by the Tennessee Valley Authority's (TVA)
planned $100 million dam. The U.S. Supreme Court decided in favor of the fish,
regardless of the cost, and the dam cc astruction was terminated.!4 The ESA had
passed its first challenge and even subsequent amendments in 1978 and 1982
designed to provide some flexibility into the original law have not significantly
diminished its impact.

Military institutions failed to recognize the ESA, assuming that national security
interests or the federal sovereignty doctrine would somehow exempt them from its
strict provisions. LTG Hatch, Commander of the U.S. Army Corps of Engineers, in a
speech at the Defense Natural Resources Leadership Conference in August of 1991,
conceded what most military commanders recognize, but were unwilling to admit until
recently. He stated:

As recently as two decades ago, natural resources had little relevance to
the training mission. In fact, natural resource considerations were largely
related to doctrinal requirements, such as the need for training in forests,
grasslands, mountains, and valleys. And training constraints were
characterized in physical terms of trafficability and mobility. At that time,
terms such as wetlands, endangered species, biodiversity, excessive soil
erosion, stream sedimentation, and mitigation of impacts were largely

unheard of. Essentially, all training lands that could be used, would be
used, if needed.!5




Unfortunately, many, if not the majority of Army leaders, including some within the
Corps of Engineers, still ignore, or at least refuse to acknowledge the serious nature of
the ESA. This ambivalent attitude is supported by survey results conducted in the fall
of 1991 of a select, but representative sample of U.S. Army War College students.
Although 78% of the respondents believe that environmental issues are very to
extremely important (56% even considered environmental neglect as a threat to
national security), of twelve domestic issues, they ranked the environment as sixth in
importance. However, 87% think that the Army is reactive rather than proactive in its
approach to environmental issues. Equally disturbing was a finding that 74% of the
surveyed officers had little knowledge or were completely ignorant of environmental
laws and Army regulations that deal specifically with environmental protection and
compliance provisions on military installations; a sample specifically chosen to reflect

those “officers most likely to know and support those DoD initiatives."1¢
On the other hand, recent events do suggest that the Army’s environmental ethic,

as well as practices, are transitioning from an adversarial role to one of resigned
acceptance. Precipitated by strict enforcement of environmental statues by aggressive
state and federal agencies or lawsuits initiated by citizen's organizations, the Army has
been forced, in several instances, to make a concerted effort to improve its image
related to environmental protection and compliance. At any rate, pronouncements by
Secretary of Defense Cheney, the Secretary of the Army, and the Army’s Chief of Staff,
exemplify this commitment to all environmental laws, including the ESA. In a July 1990

memo, General Sullivan endorsed Cheney's environmental policy by directing:

that work and actions must be environmentally sustainable, meseting
current needs, without compromising the integrity of the environment for
future generations.!?




Related to the ESA, an Army Endangered Species Task Force met at Fort Belvoir
on 6-7 February 1992 to address the following problem:
How will the Army be able to effectively train and operate to required

levels of readiness, while fulfiling ESA compliance and environmental
stewardship responsibilities?

Further, the Task Force’s mission was stated as follows:
To develop an action plan and overall Army strategy that insures
sustaining required readiness while achieving the Army's vision for
environmental leadership. The Task Force will focus on endangered

species; solutions will provide a model for other areas of environmental
stewardship.18

Can the Army adjust to the ESA? Are existing and potential conflicts reconcilable?
Will General Sullivan’'s environmental vision be translated throughout the Army into
concrete, measurable, and defensible actions without a subsequent degradation of the
Army’s readiness posture? The problem, succinctly stated by the Endangered Species
Task Force, is difficult. What are the prospects?

The Dilemma

Few people took notice of the passage of the ESA in 1973 and the Army,
preoccupied with the post-Vietnam War reductions and an endemic demoralization of
its character, was even less attuned to the Act's actual and potential implications. The
Fish and Wildlife Service (FWS) of the Department of the Interior as the federal
government's lead agency in ESA issues was understandably slow in promulgating its
rules for listing species and implementing individual recovery plans for each listed
plant or animal. Inadequate funding, staffing, and scientific data precluded active
enforcement of the statute. Until 1978 when the Supreme Court, in its strict

interpretation of the ESA in the Tennessee Valley Authority versus Hill Case (snail




darter), little controversy or attention was focused on the FWS and other federal
agencies.'9 The court's decision catapulted the ESA into intense public scrutiny and
acted as a catalyst to environmental organizations. Many citizens and groups
perceived the decision as an avenue to promote their respective anti-development,
preservationist philosophies and agendas. Coupled with the National Environmental
Policy Act (NEPA), the ESA proved to be a formidable instrument in achieving either
laudable (depending on one's perspective), or “hidden” agendas for environmentaily-

minded citizens.

ESA Provisions
To appreciate the magnitude of the Act's provisions it is essential to delineate

certain key requirements contained in the legislation:

» Expansion of the definition of an “endangered species” as one “which is in danger
of extinction throughout all or a significant portion of its range,” and a “threatened
species” as one “which is likely to become an endangered species within the

foreseeable future throughout all or a significant portion of its range.”

* Directed the appropriate secretary to draw up lists of endangered or threatened

species.

» Directed the secretary to cooperate “to the maximum extent practicable” with the
states in carrying out provisions of the law, and authorized him to enter into wildlife
management agreements with the states and to provide financial assistance to a state
maintaining an “adequate and active” conservation and management program for

endangered or threatened species.

* Prohibited the “taking” of such species within the United States, on its territorial

waters or upon the high seas.




* Directed “all agencies, departments, and other instrumentalities of the federal
government to cooperate in the implementation of the goals of the Act. Each agency
shall, inter alia, take steps to insure that actions authorized, funded, or carried out by it
do not jeopardize the continued existence of any such species or result in the
destruction of its habitat."20

Subsequent amendments provided for the listing of plant species and substantial
civil and criminal penalties for violation of the Act’s provisions or failure to comply with
the appropriate regulations. Both the civil and criminal penalty provisions of the ESA
apply to “any person,” defined as “any officer, employee, agent, department, or
instrumentality of the federal government.” For a knowing violation of the prohibited
acts, the Secretary is authorized to assess a civil penalty of up to $25,000 per
violation; criminal penalties can result in a fine up to $50,000 and imprisonment for up
to one year for each violation.21

The ESA, explicitly protects endangered or threatened species, but also implicitly
demands maintenance of biodiversity—the variety of living organisms and the
environments they live in; without exception for rare and exotic species, but by
extension all natural resources within the ecosystem that support their existence.

The following representative exampies serve to illustrate the current atmosphere

and difficult circumstances engendered by the ESA.

Pohakuloa Training Area, Hawali

In accordance wiih NEPA procedures, the Army issued a Finding of No Significant
Impact (FONSI) in 1986 upon completion of its Environmental Assessment (EA) for the
construction of a $24 million Multi-Purpose Range Complex (MPRC) at the Pohakuloa
Training Area. As the project neared completion in 1990, a lawsuit was filed to hait
construction because an Environmental Impact Statement (EIS) had not been

completed and the plaintiff thought significant impacts had been done to the

10




environment. Initially the District Court ruled against the plaintiff and construction
continued, but the case was appealed to the 9th Circuit Court. Taking the advice of
Justice Department lawyers, the Department of the Army decided to settle out of count.
The settlement called for: 1) the plaintiff to drop the appeal and allow construction to
be completed on schedule and 2) DA was to prepare an EIS for the operation of the
MPRC. A subsequent botanical survey for the EIS discovered a soon-to-be-listed
endangered plant species, Tetramolopium arenarium, and 10 other “candidate”
species within the MPRC boundary.22

Will the MPRC ever be usable? Could these problems have been avoided? These
are difficult questions with no discernible answers yet, but there are several lessons to

be leamed from this experience.

Camp Shelby, Mississippi

Camp Shelby is the largest Army National Guard training site, encompassing
134,000 surface acres, the majority owned by the United States Forest Service
(USFS) which has permitted Army training through Special Use Permits since World
War |l. In the mid-1980's the Mississippi National Guard recognized the need and
potential to expand its facilities and maneuver training areas to meet emerging training
requirements. AirLand Battle doctrine and the need to achieve higher levels of
mobilization readiness necessitated effective combined arms training at brigade,
battalion, and company levels. However, heavier, faster, and more maneuverable
equipment, i.e. M1 ténk, and Bradley Fighting Vehicles, longer combat engagement
distances, increases in mechanization, and combined arms exercises had effectively
reduced the amount of land available to satisfy training requirements.23 Concurrently,
the USFS and the general public expressed concern over the lack of control of
maneuver training activities and alleged excessive environmental damage. To further

compound the situation, the Red-Cockaded Woodpecker, an endangered species,
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had been found within the installation’s boundaries and in 1987 the Gopher Tortoise,
Gopherus polyphemus, another inhabitant of the area was listed as a threatened
species by the FWS.24

To accommodate Army training needs and protect the natural environment, a joint

decision between the ARNG and the USFS was made to do an EIS. An innovative,
comprehensive, and scientific method developed by the Construction Engineering
Research Laboratory (CERL) of the Army Corps of Engineers was utilized to meet the
challenge. This system, Integrated Training Area Management (ITAM), is actually a
program consisting of six initiatives that can be used together or in part to address all
facets of land management. The initiatives are: 1) Land Condition-Trend Analysis
(LCTA), a program for cataloging and monitoring natural resources, 2) balancing
training requirements with effective land management; 3) environment awareness i.e.
soldier education; 4) structural rehabilitation and runoff control technologies; 5)
rehabilitation and maintenance i. 6. revegetation; and 6) computerized decision-
support systems i.e. Graphic Information Systems, commonly known as GIS.25

Training at Camp Shelby had been relegated to platoon and company level, yet a
Land Use Requirements Study (LURS) identified a shortfall of 49,000 acres of tracked
vehicle maneuver area to achieve brigade level training standards. Additionally, to
maintain mobilization and readiness standards, the LURS identified several other
needs. Installation of a MPRC, Tactical Aviation Areas, an Automated Tank Wash
Facility, a new Explosive Ordnance Disposal Facility, a Combined Arms Live-Fire
Exercise (CALFAX) range and expansion of training areas for engineer battalions
were also necessary.

A draft EIS was completed in November of 1991, and the preferred alternative
would allow the 3 armored brigades to train to standard at battalion level. Brigade
level maneuver training was not deemed feasible, but acceptance by the USFS of the

preferred alternative, would elevate the site from platoon/company level to battalion
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level. Significantly, this alternative would also allow the inclusion of the additional
facilities to further enhance small arms, artillery, armor, and engineering training
activities.

The partnership exhibited among the USFS, ARNG, and the FWS culminated in a
pian that not only protects the Gopher Tortoise, but has the distinct probability of
enhancing its habitat and furthering its recovery at Camp Shelby. For unknown
reasons, the RCW population has diminished to the point that no observed sightings
were confirmed in an extensive ground and aerial survey conducted in 1990 and
1991.26

Will Camp Sheiby be able to achieve markedly enhanced maneuver and gunnery
training and also ensure environmental compliance and protection of its natural
resources? The jury is still out, but the prognosis is good, and it is apparent that a
proactive, state-of-the-art, integrated systems approach conducted in a cooperative

and coordinated interagency manner accomplished most of the Army’s objectives.

Camp Gruber, Oklahoma

The training installation at Camp Gruber is one of several sites where the Army
conducts its Air Assault Course. Early this year, construction plans for military facilities
were modified due to the discovery of the endangered American Burying Beetle,
Nicrophorus americanus, an insect listed by the FWS in July 1989.27

According to Colonel James Peck, Oklahoma's State Safety Officer, an updated
environmental asseésment including a biological survey for the endangered beetle
had not been completed (an unseasonably cold October prevented a scheduled
survey).28 A proposed MOUT (Military Operations in Urban Terrain) site scheduled for
ground breaking this spring had to be changed as it was considered suitable habitat
for the beetle. A joint field inspection with the FWS officials resulted in an agreeable

compromise for an alternative site. Will Camp Gruber be limited in its future
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construction program or will the beetle’s existence be jeopardized and result in further
military construction limitations? With prudent planning and protective measures
(elimination of pesticide use) in place, National Guard authorities believe they will not
be seriously impacted by this species. Even though the current conflict was favorably
resolved, the magnitude of the ESA as it progressively expands its list of endangered
insects from the current nineteen species?? to potentially hundreds of species,

portends serious and irreversible consequences for Army training areas.

Camp Roberts, California

In 1967, under provisions of the Endangered Species Preservation Act of 1966, the
San Joaquin Kit Fox, Vulpes macrotis mutica, was listed as an endangered species.
California, the historic home of this animal, had been subjected to unprecedented
urbanization, agricultural development, and extensive population growth; all to the
detriment of the fox. But Camp Roberts, a relatively secure, undisturbed enclave of
biodiversity, featured habitat conducive to the fox.

Early in the 1960’s it was acknowledged that the Kit Fox inhabited Camp Roberts,
but it wasn't until nearly two decades after its listing that FWS and ARNG personnel
implemented comprehensive measures to protect it. Since then over $2 million has
been spent on a long-term project to protect and enhance the fox's population.3°
Compliance with Section 7 of the ESA prompted National Guard officials to initiate
policies for education of personnel using the installation, reducing speed limits, and
limiting off-road vehide use to training required activities. An intensive biological
survey to identify and protect fox dens for all projects involving ground-disturbing
activities was also undertaken. The California ARNG also established a 30-year
research project to assess the effects of installation operations on Kit Foxes and
develop means of reducing those effects.3! The project has been recognized as a

“model” for similar efforts elsewhere. The FWS, in issuing its Biological Opinion, now
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states that activities at Camp Roberts do not threaten the species and allows the
“incidental taking” of three foxes by military activities before further consultation with
FWS authorities is required. In other words, the FWS is confident that current efforts at
Camp Roberts are adequate and will lead to a stable if not an increased population of
the species.

The dollar costs have been high, but compared to annual expenditures of $1.5
million to save the California Condor, Gymnogyps californianus,32 they seem prudent.
The costs must be balanced against the potential loss of a valuable training site with a
subsequent degradation of military preparedness. Currently, the advantages outweigh
the disadvantages especially when the landowner and manger (CA ARNG) would not
be relieved of its responsibilities under the ESA, even if it ceased all operations at
Camp Roberts. The prospects for meeting training standards and protecting the Kit Fox

are apparently achievable.

Fort Bragg, North Carolina

No where is the dilemma confronting the Army more focused, of immediate
concern, and of the magnitude, as exemplified at this training area. Solutions to satisfy
the ESA's requirements, and assure a trained and ready force, are incredibly elusive;
the Red-Cockaded Woodpecker, a species whose existence weighs in the balance, is
the primary actor in this real-life confrontational scenario.

In 1970 when the RCW was listed as an endangered species, it received little or no
attention from Army éommanders. Howaever, in the past decade not only has Ft. Bragg
taken a keen interest in this bird, but it's widespread recognition has overshadowed
training programs at Camp LeJeune, Ft. Benning, Ft. Polk, Camp Sheiby, and other
military installations within the historical range of the species, the southeastern and
southcentral regions of the country.

Training standards at brigade, battalion, and company levels are not being met.
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Even platoon level exercises must be dismounted and night training has been
constrained in order to protect RCW colonies. The 82nd Airborne Division, the Army's
vanguard unit of its contingency corps (XV!II Airborne Corps), can not meet Army
readiness standards by training at Ft. Bragg. For a Corps that requires readiness for

combat in 18 hours, in any part of the world, the implications are profound and very

disturbing. A total of 44 FORSCOM battalions are assigned to Ft. Bragg and represent
the full spectrum of combat and combat support forces. Although referred to as light
forces, there are 550 tracked vehicles in Corps units. Additional tracked maneuver,
artillery, and gunnery areas are required for National Guard, Army Reserve, and
Marine Corps forces that utilize the instaliation.

According to Dr. Evelyn Johnson, a wildlife biologist, Ft. Bragg supports the largest
concentration of RCW's of DoD lands, averaging one colony per square kilometer of
forested maneuverable training area.33 During the past five years, the installation has
averaged 1.75 million person-days per year in the maneuverable training areas.
Further, a recent GAO report found that “Ft. Bragg is the most heavily utilized training
area per acre within the Army and needs almost double its present land base to meet
the training requirements."34

Training that damages mature standing trees, (depending upon the species of pine,
anywhere from 80-200 years of age)35 that are or may provide cavity nesting sites, or
that interferes with nesting birds is not compatible with the FWS recovery plan
requirements. Translated, that means that forest management activities are severely
curtailed, vehicle use within 200 feet of any active or inactive cavity trees is prohibited, .
parachute retrigval is limited to trees less than 6 inches in diameter, and earth-disturbing
activities (including tank ditches, TOC sites and demo shots) are prohibited in colony
areas and within 100 feet of natural waterways (22 watersheds). Bivouac sites and night
training operations are also prohibited near colony sites during the April~June breeding

season (which coincides with the heaviest use of Ft. Bragg's training areas).
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Protective measures for the RCW are but one source of frustration for Ft. Bragg
trainers. Two endangered plants, Michaux's Sumac, Rhus michauxii, and Rough-
leaved Loosestrife, Lysimachia asperulaefoiea, also inhabit the training area and must
be protected from vehicular and concentrated foot traffic. Earth-disturbing activities are
precluded within 100 feet of any streams or natural waterways. Erosional areas that
are undergoing rehabilitation and some culturally sensitive sites are also “off limits” to
any activities. When a composite overiay of all protected acreage is prepared, few
realistic schemes are available to accommodate unit training requirements.

In the spring of 1990 a criminal investigation of an alleged violation of the ESA was
conducted by the FWS and the Staff Judge Advocate. An incident resulting in the
failure of a nesting pair of RCW near the Smith Lake Recreation Area was found to be
caused by the removal of protective tape near an active nesting tree. insufficient
evidence was produced to conclude that a criminal violation had occurred,36 but the
FWS was probably skeptical of Ft. Bragg's commitment to the protection of
endangered species with this latest incident. Only three months prior to the removal of
the protective tape, the FWS had issued a “jeopardy opinion” (2 February 1990) to Ft.
Bragg. A jeopardy opinion is issued after a biological assessment concludes
protective measures are inadequate and the species (RCW in this case) existence is
being jeopardized by the agency's activities. Statements made by the installation’s
wildlife biologists indicate that military officers are less than enthusiastic about
compliance with the ESA, a not uncommon statement.37

Unfortunately, thé habitat necessary to sustain the RCW is characterized by a
mature, open, fire-maintained ecosystem, especially those dominated by loblolly and
long leaf pine types; an ecosystem that requires a 100-200 year cycle. Federal lands,
particularly USFS and DoD-managed tracts are the primary reserves of these
ecosystems and a disproportionate population of RCW's are concentrated within their

boundaries.
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Further, a recent lawsuit initiated by an environmental organization against the
USFS in Texas resulted in the agency being found guilty of violating Sections 7 and 9
of the ESA and put the national forest under a court-ordered plan.38 Subsequent

research validated the court's decision and the USFS has substantially modified its

timber cutting practices throughout the southeast. The USFS, a recognized leader in
natural resource management, now confesses that they had contributed to the RCW
decline on lands adjacent to or in close proximity to Army military reservations; thereby
indirectly putting additional stress on those lands as preserves for the small bird.

Adverse consequences are not limited to human actions. Hurricane Hugo had a
devastating impact upon the resident RCW population in the Francis Marion National
Forest.3 Natural disasters such as fires, windstorms, and disease afflict wildlife habitat
and individuals which, in turn, places greater deman